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SIMPSON ». UNITED STATES.
' APPEAL FROM THE COURT OF CLAIMS,
No. 51, ‘Argued Octobet 19, %0, 1598~—:Decmd January 3,189,

The plaintiﬁ's contracted with the Uuited States to construct a dry dock at
the Btooklyn Navy Yard according to plans and specifications, and to be
built upoh & site that wés available. No provision was made in regard to

. gaicksands shiould they come upon such in making the foundations. The
main features of the contract are stated in detail in the statement of the
case below. In executing the contract the contractors came upon shift-
ing quicksands, by reason of which the work was made more diﬂicult,
‘and was much Increased; and being unablé to complete the work within

. the thne specified in the contract, they asked for an extension; which
was granted. On completion a settlement wag had, all the money remain-
ing due \mder the contract, and some that was due for extm work, was
paid. It was not until about three years later that the claim for com-
Vpensatibn for the'extra !abor‘énd materials made nécessary by the quick:
sand was made; and, when it was. refused, this action to recover it wad
bronght in. the. Court of Claims, and there: decided. adversely to the
claimauts. Held. That- the contract imposed npon the contractors the
dbllvation to construct the dock according’ to the speciﬂcations within
a deésignated tifne, for an agreed price, upon 4 site to be gelected by the
“United States; and contalned no statement, ot agréement or even intima-
tion. that any warranty, . express or implied, in favor of the contractor
was é¢ntered into by, the United States concerning the chavacter of the
underlying soil and that the judgment of the court below should be
affirined.

T.ms appeal presents for review the action of the lower
court rejecting a claim of the appellants. -31 C. CL 217.

The essential facts:as found by the court below. are sum-
marized. as follows: Pursuant to an act of Congress appropri-
ating a stated sum for building two “ timber dry docks to be
located at such navy yards a¢ the Secretary of the Navy may
indicate,” act.of March 3, 1887, c. 390, 24 Stat. 580, 584, the
Navy Department on: Aprll 19, 1887, advertised-for proposals
for the building of two dry docks to be located, one at the
Brooklyn and “the other at the Norfolk Navy Yard. The

- advertisement, whilst pointing out the general nature of the
structures and their dimensions, contained no detailed plan of



SIMPSON .- UNITED- STATES. 373
Stateinent of the Case.

the contemplated work; bat announced that ¢ dry dock: build:
ers are invifed to submlt plans and' speclﬁcatlons Wwith - “pma
posals for the entire construction and their completiori- in" all-
respects,” and, moreover, it was said «bidders' will'maks their
plans and speciﬁcatio‘ns”fhll and clear, déseribing the kinds:and
qualities of the materials proposed to be used.” - Besides, the
advertisement stated that *for information in regard' to the
location and site of the docks bidders are referred to thé com-
mandants of the Brooklyn and Norfolk' Navy Yards? ‘On
May the 23d, pending the publication, the Navy Departmént
addressed to the commandant of the Brooklyn' Navy Yard the
following letter:

“To enable the dry dock builders who may a,pply at the
yard under your command for information concerning ‘the pro-
posed new timber dry’ dock, particularly. regarding ”(:he foun-
dation of the site selected for the dock, I am mstructed by
the chief of the bureau to request yoi"to direct: the ‘civil
engineer of the yard to have the necessary botings miade at
once with a view of ascertaining the nature of the seil to be
excavated for the pit or basin of the dock, as'well as to what
depth, if any, below the line of water mark it will be necessary
to have the piling drlven to secure a proper foundation-for
the structure.”

Conforming to these instructions, Mr. Asserson, a civil ‘en-
gineer attached to the Navy Department; made an- ‘examina-
tion of the soil, making borings to & depth of from thirty-
nine to forty-suc feet at a distance of fifty feet along a certain
length in the middle of a portion of the'ground of the navy
vard. The result of these borings was dehnea.ted on a profile
plan purporting to show the chiaracter of the underlymtr soil.
It may be concéded ‘that thie plan ‘iddicated that the soil at
the point referred to was stable and contamed no quicksand.’
Simpson & Co., who were' experxenced dock builders; applied-
for 1nformatxon as to the proposed s1te, and a.copy’ of ‘the-
plan was handed to the firm. Sunpson & Co. never knew of
the above letter until after this suit was brought, and they did
not intimate to any one that the bid which they proposed to
submit for doing the work was to be conditioned on the exist-
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ence in thé soil of the site to be selected of the character-
istics indicated by the profile plan. It is true, however, that
Simpson & Co. in making up their estimate and in preparing
their specifications took into view the presumed condition of
the soil, and that the amount of their bid was made up upon
the assumption that the soil underlying the dock would prove
to be like that indicated by the plan.

In June, 1887, Simpson & Co. bid for the construction of
the docks.. The first two sentences of their proposal were as
follows:.

«The undersigned, J. E. Simpson & Co., contractors and
builders of Simpson’s patent timber dry docks, of the city of
New York, in the State of New York, hereby offer to fur-
nish, under your advertisement, dated April 19, 1887, and
subjeet to all the requirements of the same, and of the speci-
fications, instructions and plans to which it refers, two timber
dry docks of like dimensions, to be built in accordance with
plans and specifications herewith submitted. Oné of said dry
docks to be located at the United States navy yard, Brooklyn,
in the port of New York, and the other at the United States
navy yard, Portsmouth, in the port of Norfolk, Virginia, upon
available sites to be provided by the Government, for the sum
of one million and sixty-one thousand six hundred ($1,061,-
600) dollars, United States currency.” -

The price asked for the two docks was very near the sum
authorized by Congress to be expended for the purpose.

The specifications referred to were prepared by the firm,
and contained the following recital:

“TLocation. — These dry docks shall be located as follows:
One at the United States navy yard, Brooklyn, in the port
of New York, and the other at the United States navy yard,
Portsmouth, in the port of Norfolk, Virginia, upon available
sites to be provided by the Government. The.length of each
dry dock, respectively, shall be five hundred (500) feet inside
of head to outer gate sill.”

. Such other portions of the specifications as are material to
be noticed are contained in the subdivision headed © General
Constraction,” and are as follows:
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« Piles. — All foundation, brace and cross-cap piles shall be
of sound spruce or pine, not less than twelve inches diameter
at butt and six inches at top, and of such length as may be
required for the purpose, and well driven to a firm bearing.

‘“Sheet piling for cut-offs shall be of sound spruce, pine or
other suitable material, four inches and five inches in thick-
ness, as shown on plans, dressed to a wuniform thickness,
grooved and fitted with white pine tongues, driven close and
to such depths as may be found necessary to make good work,
and closely fitted to square piles at intersections.

* * * * , *

“Should the character of the bottom be found such as to
warrant a modification of the pile system of floor construc-
tion, a concrete bed of not-less than six feet in thickness may
be substituted for the foundation piles, and the floor stringers
and cross timbers imbedded therein and firmly secured thereto
with iron bolts and anchors.”

The bid was accepted, and a written contract was eéxecuted.
In this contract recital was made of the advertisement for
proposals, the making of the bid with accompanying speci-
fications and the acceptance thereof, and these documents thus
referred to were annexed and made a part of the contract.

The contract contained in its first clause the following:

“The contractors will, within twenty days after they shall
have been placed in possession and occupancy of the site by
the party of the second part, which possession and occupancy
of the said site during the period of construction, and until
the completion and delivery of the work hereinafter men-
tioned, shall be secured to the contractors by the party of
the second part, commence, and within twenty-four calendar
months from- such date, codstruct: and complete, ready to
receive vessels, a timber dry dock, to be located at such place
on the water line of the navy yard, Brooklyn, New York, as
shall be designated by the party of the second part; and will,
at their own risk and expense, furnish and provide all labor,
material, tools, implements and appliances of every descrip
tion—all of which shall be of the best kind and quality
adapted for the work as described in the specifications — nec-
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essary’or: requ1s1te in and‘ about: 'the construction of said dry
doeke.Palis coiond < rie vy Lol ane o e _p
2 The seventh clause of the’ contract is stated in the margini
In‘additionypenalties' wers “stipulated for- delay in the' per-
formadnce” of 1the work; and''a discretion was' vested 'in the
Secretary .of- the Navy to allow. an-extension'of time for any
failure to. complete the dock within the contract period.: -
- *Phe-work- was t0 be paid-for' in -instalnienis, apon’ proper
estimate;as it progressed, and ten'per cent was to be retamed
by the Government until-its-final completlon e e
The oonstructlon was commenced in November, 1887 and

A3 D e A T RS SRR BT A 'y Lt

- '1Thé consftritetion of the said d'i'yf dock and its' accéssoriés’ and 'a‘ppurte-
nances herein contricted for shall conform,in alt. réspects $o and with the
plansand, speclﬁcatlom aforesaid, which plans and specificatinns are here-
unto’ annexed and shall be deemed and taken as formmg a part of* thxs con-
tract w1th ‘the like operaﬁlon and effeét as if the same were mcorporated
herein. No omission in the plans or specifications dof any detall obJecb or
provision:necessary to carry this contraét into full and complete 'effect, in
accordance wlt.h the, true, mtent; and. meaning hereof, shall operate fo the
dlsadvanta of the Umted S(:ates, but the same shall be satlsfactorlly sup-,
phed perfo e and” observed by the coutra(.tors, and all clauns for extra
¢oiipensationt by Yeason' of ot for'or o Recount of, such’ extra performance,
are hereby:and in, conSIderanon of. the premises, expressly wawed- and it
is hereby further proyided,, and this contract;is upon the express condition,
that the sald plans and speclﬁcatlons shall .not be chan"ed in .any respect
when the' Edst of Buch chanve ‘$hall’ exceed five hundred do]lars, except upon.
the writter /drdet dfthe Secretars ¥ or ‘acting Sécretary ofthe Navy; and if
changesare thus: made’ thecactuial .tost ‘thereof, and the: damage. ‘caused
thereby, shall be ascertained, estimated and determined by a,boa,rd of naval
officers appomted by, the Secletary of the Navy, and the contraotors shall’
be ‘Hound by tfhe defermmatlon ‘of said board,.or a ma]on ythei‘eof as to
thie Amotint of' mcreased of diminished compensation, wluch they (the- coni-
tractors) shall be entitled: to- receive, if any, in consequence of such change
or, changes; it/ hemv further expressly understood, and agreed that such
workmo'«plans and dl'aw1‘r§"s, and, sucn add;tlonal detailed plnns and specifi-
catlons as may he necessary, shall be’ furmshed by and’ at the expense of
the coutmctons, subJect to the approval of the éhief of the'Bureau of Yards
and Docks; snd that.if during the prosecution. of the workiit shall be found
advanfageous or necessary, to make any change or modification in the afore-
sald pluns an(l specnﬂcatlops, snch change or Inodxpcatlon must be agreed
upon in writing by the Contractors and by the officer'in charge of the work,

the agreemenf: t0 $et forth fully 'the reasons ‘for such change and the nature
thereof, and to be subject to the approvul of the party of the second part.
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after considerable labor had been expended and material used,
“about August 31, 1888, it first became apparent that a por-
tion of the dry dock strucfure had sunk and moved inward
towards the excavation, and had thereby sustained damage,
and that this damage was caused by encountering a stratum:
of water-bourne sand, in the excavation, which flowed from
beneath and undermined the banks forming the side-of the
dock - excavation.” Thereupon it was ascertained that the
“sand stratum hereinbefore described underlay the entire area
of the site of the dock, and. beginning at a depth-of from
twenty-six to thirty feet below ithe grade of the side extended
to a depth of seventy feet below thé same.” /. . . “Be~
tween August, 1888, and October, 1889, portions of .the, dry
docl structure completed by the plaintiffs during: that period
continued to settle and move inward towards the excavation.”.
“This was caused by the presence of the said- sand

stratum which continued to undermine the side of the dry dock
excavation ; hence, portions of the dry dock structures were
destroyed or greatly damaged.” ".. .. . '“During the period
aforestid the sand flowed into the excavation made. for the dry:
dock, delaying the completion_thereof, and increased the cost of
the dock. The character of -the soil underlying said site was
not. as it appeared in the profile plan in the report of the said
Asserson, in so far as the said sand stratum is concerned, and
both parties were surprised in encountering the . difficulty.and
expense caused by the presence of the said sand stratum. |- After
the discovery of the said sand -stratum, as aforesaid, Commo-
dore Harmony, Chief of the Bureau of , Yards and Docks, in-
spected the work upon the site of the dry dock, and directed
the plaintiffs to complete the dock. By reason of the presence.
of the said stratum of sand and the difficulties caused thereby.
the completion of the dock was delayed seven months.”,

Simpson & Co. in the meanwhile addressed a_ letter to the
Navy Department, stating that, owing to “circumstances be:
yond our control,” the ex:stence of the quicksand, they had
been unable to complete the dock within the time fixed by
the contract, and requesting .an extension iof four months.’
This request was -granted.
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“During the entire period in which the plaintiffs were en-
gaged in the construction of the work they did not at any
time give notice of any claim, or claim or demand any sum of
money on account of any extra work or materials furnished
by them in or about the construction of the said dry dock;
nor was any officer or agent of the Government apprised of
such a claim until the receipt of the letter of Messrs. Goodrich,
Deady & Goodrich, attorneys for the assignees of the plain-
tiffs, dated April 11, 1893.”

As the work progressed estimates thereof were made as
required by the contract, and the amount, less the ten per cen-
tum reserved, was regularly paid-to the contractors. More-
over, additional piling being required, a supplementary esti-
mate thereof was made, the price for the same fixed, and the
amount was paid to the contractors.

The dock was completed May, 1890, and a board was ap-
pointed to inspect it, and upon a favorable report the dock
was finally received by the United States, and a claim for ten
per cent,.which had been retained on the amount of the whole
work was presented by the contractors, was audited and paid,

“and a full and final receipt was given on June 17, 1890. The
relations between the contracting parties in reference to the
‘dock then terminated, and no question was raised between
them as to any extra claim or allowance until nearly three
vears after the final settlement, that is, on April 11, 1893,
when the attorneys of the Simpson Dry Dock Company,
assignees of the claim of J. E. Simpson & Co., addressed a let-
ter to the Secretary of the Navy, claiming for extra services
rendered and material furnished in the construction of the dry
dock. This claim was based upon the theory that the site of
the dry dock was not “available, owing to the unfavorable
and unstable character of the soil,” and hence that the Gov-
ernment was liable to the contractors in the sum of $174,322.
This demand not having been complied with, the present suit
was brought, the claim being for a much larger sum than that
stated in the letter of the attorneys, and being made on be-
half of the members of the ﬁrm of J. E. Simpson & Co., as
owners thereof.



SIMPSON ». UNITED STATES. 379

Opinion of the Court.

Mr. James H. Hayden for appellants. Mr. Joseph K. Me-
G’ammon was on his brief.

Mr. George Hines Gorman for appellees. AMr. Assistant
Attorney General Pradt was on his brief.

Mr. JusricE WHITE, after makmo' the foregoing statement
delivered the opinion of the court

Considering the facts above stated, it is at once apparent
that the claim against the United States can only.be allowed
upon the theory that it is sustained by the written contract,
since if it be not thereby sanctioned it is devoid of legal foun-
dation. The rule by whioh parties to a written contract are
bound by its terms, and which holds that they cannot be
heard to vary by parol its express and unambiguous stipula-
tions, or impair the obligations which the contract engenders
by reference to the negotiations which preceded the making
of the contract, or by urging that the pecumary result whlch
the contract has produced has not come up to the expecta-
tions of one or both of the parties, is too elementary to
require anything but statement. The principle was clearly
announced in Brawley v. United States, 96 U. S. 168, 173,
where it was said:

¢« A1l this is irrelevant matter. The written contract merged
all previous negotiations, and is presumed, in law, to express
the final understanding of the parties. If the contract did.
not express the true agreement, it was the claimant’s folly
to have signed it. The court cannot be governed by any
such outside considerations. Previous and contemporary
transactions and facts may be very properly taken into con-
sideration to ascertain the subject-matter of a contract, and
the sense in which the parties may have used particular
terms, but not to alter or modify the plain language which
they have used.”

Before measuring the claim by the contract, it is essential
to clearly define the exact predicate upon which the demand
necessarily rests. Reducing all the contentions of the claim-
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ant.t0 tHejr.iltimate -concéption;: they ‘amotunt’simply to the
-proposition that the United States by :the ‘written contract
guaranteed the nature of the soil under ‘the site of the pro-
posed. dock, and assutied, the-entire burden Which: wight arise
in case it should be.ascertdined, during the'progress of con-
structing. the ‘dock, that the soil under the selected site dif-
fered-to the_detriment of .the: contractorsfrom that delineated
upon the profile plan which had-been made:by an officer 'of
the United States. Considering the contract itself, it is clear
that there.is nothing -in:ts terms/'which supports, even by
remote implication; the. prem]se tpoh which: the claimants
- miust rest their:iope of recovery: - The contract imposed upon
the contractors the:obligation to construct. the.dock ‘according
to thesspecifications withinra desighated time for ‘an agreed
price.upon a:sitertd: be selected! by’ the United .States. We
look iir vain.for:anystatement: or agreement -or even intima-
tion:that - any warranty, | express: or: Jmphed in: favor of the
.contractors was entered into concerning the:character of the
undérlyingsoil;: ' The only word which: it is elaimed supports:
the contention that & warranty-wds undértaken by:the United
States ds to the-condition. of the Soil is:the statement; found
in' thé .opening: portions: of the:spetifications, thatithe -dock:
was: t6./be -built in the mnavy: yard upon: a.'site ' which was
“available,” and great stress was laid in the’argument at bar
dponcthis-word: «But the.'word * available”. intrinsically has
no:such meaning as' that sought:to be:given-it.;. It-certainly
cannots bie <saidithat the site seleécted.for thre dock was mnob
available forithe purpese, since one-has:'been actually erected
- thereon. »Itis:conceded in argument: that.ithe: word:“avail-
able® . has not naturallyithe imeéaningrwhieh musbibe attiib-
uted tosit invorderito support the contention’ that there was’
4 warranty:as to the:conditioniof -the'soil., ‘But-it is said:the
word should be:construed:as having: such signification; becauséi
bidders were.referred to:ther ¢commandants:of ithernavy yards
for information as to the sites of the docKs)and:the plan
showing: the esult:0f the éxaniination m'ade upon:a portion of
theryard was submittedsto them. -1 Imotherivords; whHilst' ad-
mitting the ‘rule that the contrdét is:the law of'the dase,:and:
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that the rights and obligations of the parties.are:to:be :alone
determined from.its contextythe grgument invokes a departure
from that rule, and asks that the contract be so -construed- as
to create a right in favor of one of the;parties in conflict .with
the natural significance: of. the language; of ~the . ¢ontract, . be:
cause of antecedent negotiations Whlch took place. between the
parties. .. . o G e d e L b
. Aside from the contradlctlon Whlch thxs contentlon mvolves,
the meaning now claimed for the word “ available !} cannot:be
adopted Without departing from the intention of the parties as
manifested. by the terms of the contract, and the documents
forming part, of it, and such meaning .cannot -moreover, be -
sanctioned without doing violence to the. context of the con-
tract., The advertisement for. bids was made in April, 1887.
The. bid and specifications which,accompanied.it .were -drawn
by the firm, and were submitted in-June, 1887. The advertise-
ment to which they were an answer called for a_full and .ex-
plicit statement of what:was proposed to be- done by the
contractors and what, were the requirements upon which they
expected to rely. .The contractors were experienced and com-
petent dock builders. If it had been their intention to _only
undertake to build the dock for the price stipulated, provided
a guarantee was afforded them_ by-the United States that the
soil upon which the dock-was to be constracted.was to.be.of a
particular nature conforming fo a plan then-existing, a pur-
pose so important, so vital, would, necessarily: have;found
direct and positive expression . in.the bid. and,-specifications,
and would not have been left to be evolved by .a.forced and
latitudinarian construction of the word “available,? used only;
in the nature of a recital in the speclﬁcatlons -and; not . in.ithe
contract. The fact that,the bidders knew that a. test of the
soil in the yard had been made,and-drey, the gontract. provid-,
ing that, the dock should be located on a site to be. deswnated,
by the , United States: without any. express. stlpu]atlon that.
there was a warranty in their favor that-the:ground selected
should be ofya defined character, precludes: the, congeption-
that the terms of the contract imposed such obligation on
the Government in the absence of a full and clear expres-
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sion to that effect, or at least -an unavoidable implication.
This is made clearer by other portions of the contract and
specifications.

The seventh paragraph of the contract contained a stipula-
tion that “ the construction of the said dry dock and its acces-
sories and appurtenances herein contracted for shall conform
in all respects to and with the plans and specifications afore-

said.” Now, the recital in the speciﬁcations as to an “avail-
able” site is only contained in the opening clause thereof, and
naturally suggests only that it relates solely to some place in
the yard which should be selected in the discretion of the
Government snitable for the eréction of a dry dock. So also
in the specifications as to the materials to be furnished, which
follow the recital as to the location of the dock, there is not
contained a word implying that a particular piece of ground
in the navy yard, having soil of a specially stable character,
was to be the site on Whlch the dock was to be placed The
contrary, however, is clearly implied from the provisions as to
foundation and other piling which were to be used in support-
ing and enclosing the structure.- The foundation, brace and
cross-cap piles, it was stipulated, were to be “of such length
as may be required for the purpose, and well driven to a firm
bearing,” while it was stipulated that the sheet piling should
~ be “driven close and to such depth as may be found necessary
to make good work;” and these provisions were followed by
a clause reciting that “ should the character of the bottom be
found such as to warrant a modification of the pile system of
floor construction, a concrete bed of not less than six feet in
thickness may be substituted for the foundation piles.”

Light is thrown upon the plain meaning of the contract by
the conduct of the parties in the execution of the work. It is
not pretended that, when the character of the subsoil was dis-
covered, the slightest claim was preferred that this fact gave
rise to an extra allowance. The fact is that. the contractors
proceeded with the work, obtained delay-for its completion,
made their final settlements and received their last payment
*. without ever asserting that any of the rights which they now
claim were vested in them. Without deciding that such con-
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duct would be decisive if the claim was supported by the con-
tract, it is nevertheless clear that it affords a just means of
adding forceful significance to the unambiguous letter of the
contracb and the self-evident intention of the parties in-enter-

mg into it.
Judgment affirmed..

"HOME FOR INCURABLES ». NOBLE.

COLVILLE ». AMERICAN SECURITY AND TRUST-
COMPANY.

APPEALS FROM THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

Nos. 57, 61. Argued November 9, 10, 1898. —Decided January 8, 1899. |

Mrs. Ruth died on the 16th of June, 1892, having on the first day of the
same month and year executed both a will and a'codicil. After revok-
ing all previous wills and codicils and directing the payment of debts
and funeral expenses, the will bequeathed all the real, personal or mixed
property to the American Security and Trust Company for the benefit
of a granddaughter, Sophia. Yuengling Huston, during her natural life.
On the death of the granddaughter the will provided that the trust should
end, and that it should be the duty of the trustee to pay over to the Hos-
pital of the University of Pennsylvania the sum of five thousand dollars
for purposes stated, and to deliver all the ** residue and remainder of the
estate of whatever kind ” to the Home for Incarables, to which corpora-
tion such residue was bestowed for a stated object. The codicil was as
follows: I, Mary Eleanor Ruth, being of sound and disposing mind and
memory and understanding, do make and publish this codicil to my last
will and testament— I hereby revoke and annul the bequest therein made
by me to the Home for Incurables at Fordham, New York city, in the
State of New York, anl I hereby give and bequeath the five thousand
dollars (heretofore in my will bequeathed to said Home for Incurables)
to my friend Emeline Colville, the widow of Samuel Colwlle, now living
in New York city, said bequest being on account of her kinduess, to my
son and myself during his and my illness and my distress. Held, That
the effect of the codicil was to revoke the bequest of five thousand dol-
lars, made by the will in favor of the Hospital of the University of Penn-
sylvania, and to substitute therefor the legatee named in the codicil.

Mary E. Ruth died on the 16th of June, 1892, having on
the first day of the same month and year executed both a will



